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DICKINSON, JUSTICE, FOR THE COURT:
1.  Mehamphetamine or “crysd meth,” is not difficult to manufacture. The ingredients may be
extracted from widdy-available (and otherwise legd) products such as flashlight batteries and non-
prescription sinus and cold medication.'  This unfortunate fact led our Legidature to enact severd laws
which, under cartain drcumatances, arimindize the possession of large quantities of one or more of these

ingredients. For indance, the Satute in issuein this case dates

The active ingredient in many sinus and cold medications such as Sudafed is ephedrine, or
pseudoephedrine.



Itisunlawful for any person to purchase, possess, trandfer or didtribute two hundred fifty
(250) dosge units or fifteen (15) grams in weight (dosage unit and weaight as defined in
Section 41-29-139) of pseudoephedrine or ephedrine, knowing, or under circumstances
where one reasonably should know, that the pseudoephedrine or ephedrine will be usd
to unlawfully manufacture a controlled substance.
Miss. Code Ann. § 41-29-313(2)(c) (Rev. 2001).
2. Addtiondly, it isnot uncommonfor law enforcement officiasto request that drug Stores, grocery
stores, and other outlets be on the lookout for, and report, persons purchasing large quantities of products
such as Sudafed.
13.  Inthe case before ustoday, the defendant was reported by a\Wal greens derk to have purchased
a quantity of pills containing pseudoephedrine. He was arested and convicted of possesson of the
pseudoephedrine, with knowledge thet it would be used to manufacture a controlled substance. Henow
chdlengesthe conviction, asking usto decide severd issues, induding oneof firg impressonin Misssspp.
FACTS
4.  OnMay 29,2001, aWdgreensderk caled officer Brian Bradley? to report thet two white maes
hed just purchased aquantity of psaudoephedring, and wereleaving theparking lot in asiver Cadillac with
Arkansss license plates, traveling westbound on Goodman Road from Highway 51. Officer Bradley
reported the cdl to digpatch, who reported it to on-duty officers.
1.  Patrol Sergeant Kevin Thomas heard the cal and immediatdly proceeded to Goodman Road,
where he gpatted the vehideand initiated atraffic sop. Whiletaking with thedriver of the Cedillac, officer
Thomeas naticed a Wagreens bag on the back seet containing two boxes of ephedrine. Officer Thomas

requested, and recaived, permission to search the vehide, in which he found two different bags of

2Officer Bradley, supervisor over narcotics investigations of the Horn Lake, Mississippi, police
department, received the cdl a his home.



ephedring, one from Wagreens and the other from Seessdls, together containing 864 unit dosages (pills)
of ephedrine. One of the bags was located in the trunk.
76.  Officer Bradley then arrived on the scene and questioned Burchfidd, who gated thet he and his
companion were in the area buying pseudoephedrine, or ephedring, for the purpose of resdling it.
Burdfidd wasarested and indicted for possession of 250 dosage unitsof ephedrine or pseudoephedring,
with knowledge thet it would be used to manufacture a controlled substance.
7. Burchfidd scasecametotrid on February 13, 2002. Hewas convicted and, even though hewas
afirg offender, was sentenced to five years, the maximum for the crime.
8.  Burdtfidd's apped was assigned to the Court of Appeds which affirmed the conviction.
Burchfield v. State, No. 2002-KA-00261-COA, 2004 WL 1244746 (Miss. Ct. App. 2004).
Burchfidd then filed with this Court his petition for writ of catiorari, which we granted in order to darify
anissuedf fird impresson. We now findly dedde the case by addressing four of the 9x issuesraised by
Burchfidd.
ANALYSS

1. Motion to suppress
19. Burdfidd damsthepalicelacked probable causeto mekethe stop and search thevehideinwhich
he was a passenger. We looked a this precise question recently in Walker v. State, 881 So.2d 820,
826 (Miss. 2004), where, spesking thorough Presding Justice Wdller, we dated thet

[f]he conditutiond requirements for an investigative $op and detention are less stringent

than those for an ares. An investigaive sop of a sugpect may be made 0 long as an

officer has"areasonable suspicion grounded in spedific and aticulablefacts, that aperson

he encounters was involved in or iswanted in connection with afdony.” Floyd v. City

of Crystal Springs, 749 So.2d 110, 114 (Miss1999)). Put another way, the

Investigative stop exception to the Fourth Amendment warrant requirement dlowsapolice
officer to conduct abrief investigative sop if the officer had areasonable suspicion, bassd
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upongpecific and articulablefactswhich, takentogether with rationd inferencesfromthose
facts, result in the condusion that arimind behavior has occurred or isimminent. Terryv.
Ohio, 392 U.S. 1, 19, 88 S.Ct. 1868, 1878-79, 20 L.Ed.2d 889, 904-05 (1968).

110. We dso faced dmodt identicd factsin Williamson v. State, 876 So.2d 353 (Miss. 2004),

wherenwe gaed:

The United States Supreme Court has hdd thet "there are Stuations in which an
anonymous tip, suitably corroborated, exhibits 'sufficent indicia of rdlighility to provide
reasonable suspicdonto meketheinvestigatory gop.”” Floridav. J.L 529 U.S. 266, 270,
120 S.Ct. 1375, 146 L .Ed.2d 254 (2000) (quoting Alabama v. White, 496 U.S. 325,
329, 110 S.Ct. 2412, 110 L.Ed.2d 301 (1990)).

This Court hasdso held that [ r]easonable cause for an investigatory sop may be

based on an officar's persond obsarvation or on an informant'stip if it bears indicia of

rdicbility.” Floyd v. City of Crystal Springs, 749 So.2d 110, 118 (Miss.1999).

"Reasonable suspicion is dependent uponthe content of the information possessad by the

detaining officer aswe| asitsdegreeof rdiahility.” | d. "Both factors—quantity and quality

—are conddered in the ‘totdlity of the drcumgtances
Williamson v. State, 876 So. 2d at 355.
111. Inthe case before ustoday, the police were informed by aWelgreens derk that two white males
in a Cadillac with Arkansss license plates had each purchassd a quanttity of pills containing
pseudoephedrine and were leaving the parking lot, westbound on Goodman Road from Highway 51.
Within minutes, officer Thomas spotted two white maes in a Cadillac with Arkansas license plates, on
GoodmanRoad. Under thesedrcumdances, wefind (aswedidinWalker andWilliamson) thet officer
Thomas hed a reasonabdle supicion which judified an investigetory sop. After the Sop, officer Thomes
persondly observed on the back seat asack containing packages of pills containing pseudoephedrine. He
then obtained permission for the search which yielded the evidence usad egaingt Burchfidd. The conduct
of the Horn Lake police was entirdy gppropriate and conditutiond, and this assgnment of aror is

therefore, without merit.



2. Expert testimony in crystal methamphetamine production
712.  Officer Johnny Cox was caled asan expert to tedtify about the manufacture of methamphetamine
and to explain the ingredients and seps necessary to produce the drug. Burchfidd daims this tetimony
wasprgudiad, particularly Sncehewasnot ontrid for manufacturing thedrug. Raisngapretrid objection
to the proposed tesimony of Officer Cox, Burchfidd's counsd dated:

And lag, Your Honor, it's my understand thet they’re going to cdl Johnny Cox . . . asan

expat in this meth Suff, and its going to a tes — you've got to stentificaly acoept

tesimony which is rddive for probative vaue, and we chdlenge that as not being a

saentificaly based acoepted type of expert witness, whichwould be probativeinthiscase

So based on the Fry ruling, we ask the Court to exdude that evidence,
The prosecutor responded to the request by stating thet Officer Cox would becdled “to explainto thejury
exactly how the controlled substance Methamphetamineis manufactured and specifically whet part of thet
process the rale of Psaudoephedrine, which isthe primary agent.”
113.  Burchfidd scounsd responded by saying, “ He sather in possesson of it or not, and hewastrying
to manufacture and meke Meth | think would be prgudicid.” Hethen conduded the discussion by ating
that the prasecutor had disclosed to him that Cox would be cdlled “besicaly for that purpose.”
114. It gppears that Burchfidd's counsd s taking the position that, Snce Burchfidd has not been
charged with the manufacture of ephedrine or pseudoephedring, any testimony about the manufacture of
the drugs would be unnecessary and would unfairly prgudice Burchfield.
115. However, one of the dements necessary for the State to prove againg Burchfidd was that he
knew, or reasonably should have known, thet the ephedrine would be used to manufacture a controlled
substance. Officer Cox was properly qudified to provide the testimony. Furthermore, hewent no further

than was necessary to demondrate a link between the pseudoephedrine found in the car, Burchfidd's



Satement that he intended to sl the pills, and the manufacture of acontrolled subgtance. Thisassgnment
of error has no merit.

3. Useof label to identify the pseudoephedrine
116. Aspat of itsprimafade case, the State was required to prove, beyond areasonable doubt, thet
the pillsfound in the back seet and trunk contained pseudoephedrine or ephedrine. Rather than having the
pills andyzed by atoxicologig, the Sate offered the packagelabd swhich disd osed theingredients—one
of which was pseudoephedrine. Because Burchfidd daims to have objected to this evidence, we find it
necessary to track theissuefrom the pretria motionsto the admission into evidence of the boxes containing
thepills
717.  Priortotrid, Burchfidd raised severd issues, noneof which rdaed to the use of thelabd toidentify
the pseudoephedrine. Hefiled and argued amation to suppress, basad upon search and seizure issues
At thecondusion of vair dire, hiscounsd reminded thetrid judgethat hehad “apretrid motion to suppress
the evidence and acar dop.” Then, after confirming to the court that the motion concarned “probable
causefor thestop,” Burchfidd' s counsd sated, “ And then any and dl evidenceflowing from aseerchand
saizure but that will be addressed on amotion for directed verdict, which isthe eesest way to handleit.”
He dso raised ahearsay objection rdaed to possible satements made by a co-defendant. None of these
pretrid motions or discussons mentioned the use of the labd to identify the pseudoephedrine.
118. The Sa€ sfirg witnesswas Officer Kevin Thomas, who gave the fallowing tesimony, without
objection:

| asked the driver if he had anything illegdl in the vehide, and he ssid no. Then we asked

for a consent to search the vehide and as areault, it netted at gpproximetdy 864 unit
dosages of Ephedrine. . . . There was more Ephedrinein the trunk of the vehide,



119. On crossexaminaion, Burchfidd's counsd did not chdlenge the characterization of the pills as
“Ephedrine” And on redirect, the prosecutor asked, “ And wherewere the Pseudoephedrine pillslocated
in the car that you firs saw?’ Officer Thomas replied, “The back passenger Sde set.” Agan, no
objection.

120.  Thenext witnesswas Officer Brian Bradley, who tedtified:

Q. Did you tak with Mr. Burchfidd regarding the Ephedrine
that was found inthe car?

A. Yes Mdam.

Q. Did he make any satementsto you a thet time?

A. He made the datement that they were over inthisarea
buying the Pseudoephedrine or Ephedrine for the purpose
toresd| it.

Q. Did hetdl you where hewas going to redl it?

A. No, maam.

Q. Once you arived on the stop, were you actudly — did
you view the Ephedrine thet was found?

A. Yes Mdam.
Q. And during the course of the invedtigation that night, did
you saze the Ephedrine thet was found in the car as
evidence?
A. Yes Mdam. | did.
f21. At tha point in the trid, Burchfidd hed raised no objection to the identification of the pills as
ephedrine or pseudoephedrine. The prosecutor then asked the following question regarding the evidence
bags “ Actudly, arethesetwo different thingshere, thisinformation ettached onthe front?’ Officer Bradley

replied, “These are recaipts thet were in the bags where they purchased the Ephedrineand then thet’ sthe



Ephedrine or Pseudoephedrineitsdf.” He then verified thet both the recaipts and pills were found in the

vehide a thetime of the sop. The fallowing exchange then took place:

BY MS AMIS (the prosecutor): Y our Honor, & thistime | would like to separate these
and meke them two separate exhibits to thiswitness s tesimony.

BY THE COURT: I think that' s gppropriate. Any objection”?

BY MR. JONES (Burchfidd's counsd): Same objection made earlier, which the Court
will address.

BY THE COURT: Wdl, whet about the separation of them?

BY MR. JONES: Oh, no, thet'sfine. | undergand thét.

Thepills inther origind packaging, and recaipts of purchase, were then recaived into evidence. At this

point, Burchfidd hed raised no objection to the identification of the pills as ephedrine or pseudoephedrine

by the two poalice officers. Nor had he raised any objection to theintroduction of the packeges of pillsor

recei pts based upon heersay or Sixth Amendment right of confrontation. However, immediatdy fallowing

the introduction into evidence of theseitems, Burchfidd' s counsd mede the following statement, out of the

hearing of thejury:

122.

With regards to the introduction of these boxes, obvioudy in chambers prior to trid we
discussed saverd issues and d <o it was discussad how | fdt thet they hed to prove this
with a toxicologid. Likewise, thet is dso an objection; and this is not rdevant or
admissble until they have vdid, saentific proof through toxicology.

Theredfter, Officer Bradley opened one of the packages of pillsand read from the back of thebox

the active ingredient, pseudoephedrine.

123.

We now face the question of whether the State did enough to prove the pills contained

pseudoephedrine. Thereis a serious question before us of whether Burchfidld waived any objection to

hearsay or right of confrontation, by dlowing tesimony and exhibits into evidence, without objection.



However, we need not decide this case on thet bas's, snce we find the evidence was admissble, even if
objections had been properly preserved.
724.  Initsreview of thisissue, the Court of Apped sdiscussad threecases Barnettev. State, 481 So.
2d 788 (Miss. 1985), Kettle v. State, 641 So. 2d 746 (Miss. 1994), and Crisp v. Town of Hatley,
796 So. 2d 233 (Miss. 2001), and held thet they sat parametersfor proving the chemicd compodtion of
evidence While hdpful, however, these casesarenot on point. Barnette and Kettle involved the de
of cocaine, anillegd drug. Crisp invalved marijuana anillegd drug. Indl threecases achemicd andyss
was performed by the crimelab, an agency of the Sate, and theissue on goped involved the atemptsto
offer theresultsof theandysisinto evidence. Ineach of thethree cases, the person who actudly performed
the andysswas unavailable a trid for cross-examination.
125. By contrag, the casebefore ustoday invalveslegd pillswhich werelegaly manufactured for de,
prepackaged with labds disclosing the ingredients, and shipped to drug sores. Thus, the question before
us is not whether an employee of the arime lab properly andyzed a chemicd in preparaion for litigation,
but rather whether the labd of ingredientsis sufficently trustworthy for admissioninto evidence: Thus a
different andysishy thisCourt isrequired, addressng hearsay, authenti cation and Burchfie d’ scongtitutiond
right of confrontation.

Hearsay
126. The State's only evidence that Burchfield had pseudoephedrine was the printed statement of
ingredients on the label. Since the printed statement of ingredients on the label unquestionably congtitutes
an out-of-court statement, offered to prove the truth of the matter asserted (that is, that the pills contained

Pseudoephedrine), it is hearsay. See M.R.E. 801(c). Burchfidd daimstha admisson of this evidence



to prove the pills contained pseudoephedrine violated the rule againgt heersay and condiituted reversble
error.

127. Inararediglay of brevity, Rule 802 of the Missssppi Rules of Evidence dates in its entirety:
“Hearsay is hot admissble, except asprovided by law.” Thereasonfor theruleisthet hearsay isgenerdly
conddered to beunrdiableand untrusworthy. See Hercules, Inc. v. Walters, 434 So. 2d 723, 726-
27 (Miss. 1983) However, because some hearsay isrdiable and trusworthy, therule againg hearsay has
exceptions. 1d. Rules 803 and 804 lig twenty-aght soedific categories of satements which are not
exduded because they are hearsay.

128. RuUe803 provides, asan exception to the rule againgt hearsay, “[m]arket quotations, tabulations,
ligs directories, or other published compilations, generdly used and rdlied upon by the public or by
personsin paticular occupaions” M.R.E. 803(17).

129. Sncethelabdsunquestionably conditutea*“lis” of theingredientsin the medication, the question
we mug address is whether the information on the labdsis* generdly used and rdied upon by the public”
and thus, quaifies as an exception within the purview of M.RE. 803(17). If 50, thentheevidencewill not
be exduded on the bassthet it qualifies as hearsay.

130.  Wecannat imegine any hearsay evidence moretrustworthy and relied upon by the public then the
ingredients labe on an unopened box of medication purchased from adrug gore. The Food and Drug
Adminidration regulates over-the-counter medications.  Fallure to properly lig theingredients placesthe
pharmeceutical manufacturer in peril.

181. TheSateof lowahasaruleof evidenceidentica toM.R.E. 803(17). The Supreme Court of lowa
recently faced and andyzed asmilar casein State v. Heuser, 661 N.W.2d 157 (Ilowa2003), in which

“the State offered into evidence thelabel sfrom the boxes of cold medication and the betteriesfound in [the
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defendant’s] van. The cold medication labds sad the medication contained *pseudoephediine

hydrochloride’” Id. a 162. Regarding the labels from the boxes of cold medication, the court held:

The gpplicable . . . federa regulaions suggest the cold medication labds are
accurate and trusworthy.  Additiondly, the contemporary nature of pharmaceticd
practice exemplifies the inherent trusworthiness of the cold medication labds.

In this modern day, thousands of pharmaceuticas are compounded, processed,
and produced, and then packaged and labded for didribution in thet package for direct
sdetoacusomer unopened, and frequently under sedl, and asthemodern advertisng puts
it *untouched by human hands” This is no longer an age when the processor puts the
ingredientsinto avia with an “eyedropper,” with highly variadle results gppearing in the
finished “preparation,” but an eracharacterized by automatic mixing, messuring, andfilling
gpparatus, the entire productive process being controlled by dectronic and nudeonic
gauges, measuring to infinitesma precison, to produce an absolute result in medting a
required dandard. Thisistheprocessthat bringsto apharmacis anexempt” preparation,
properly labded as required by Satute, and inthiscasealabd . . spedificaly desgned to
make thet preparaion more quickly identifigble. Statev. Mitchell, 18 OhioApp.2d 1,
246 N.E.2d 586, 589 (1969). For dl these reasons, over-the-counter drug labels are
generaly used and relied upon as accurate,

Thelabdsin question wererequired on the cold medication boxesasprovided by
... federd law. [ The defendant] possessed the boxes of cold medication that werein the
origind packages. Both the boxes and the blister packswereunopened. Thefact thepills
wereintheorigind,, unbroken packagesindi catesthe contents had not been changed snce
the manufacturer packaged them. The cold medication dearly listed pseudoephedrine
hydrochloride asoneof theactiveingredientsin eech pill. Althoughtheloosebligter packs
were no in the origind boxes, the pack dearly indicated each pack contained Perrigo
brand nasd decongestant, containing pseudoephedrine hydrochloride. The labds qudify
asa“make lig” that isgeneradly used and rdied upon by thepublic. Thelis comeswithin
the purview of the market reports, commercid publications exception to the hearsay rule.

661 N.W.2d a 164.

132. WefindthelowaSupremeCourt' s“market lid” andydspearsuesve. Virtudly everyonein socety,
from time to time, will sdlect abox of pillsfrom the shdf at adrug store based soldy on thetrustworthiness
of the printed box. Wetrugt thet abox which says “Suddfed,” istruly “ Sudafed” —nat “Benedryl.” And

we placethe pillsin our bodies, truding thet they contain the ingredients the labds daim.  Therefore, this
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Court finds thet these labds are rdied upon by the public and fdls within the “market lig” hearsay
exception.

133.  Thus wefind the disdosure of ingredients on the labels of pre-packaged, unopened, over-the-
counter medications may beadmissblehearsay under M.R E. 803(17), provided thetrid court determines
(ashedid in this case) tha the drcumgtances warrant admisson. Thet is not to say that every labd is
admisshle Thetrid court will dill evduatethe circumstances and, where reasonable uspiconsareraisad,
such labels may be properly exduded. These méatters are properly within the sound discretion of our
learned trid judges

Authentication
134. TheCourt of Appeds addressed authentication with respect tothelabdsused a trid inthiscase

Evenwith an goplicable exception to hearsay, the labd mugt be properly authenticated.
The centrd ruleisthet authenti cation * as condition precedent to admisshility issatisfied by
evidence auffident to support a finding thet the mater in question is what its proponent
dams” M.RE. 901(a). The Rule then provides specific examples of means of
authenttication, but these are for “illudration only, and not by way of limitation . . . .”
M.R.E. 901(b). Among theitems subject to sdf-authentication are “labes purporting to
have been affixed in the course of business and indicating ownership, contral or origin.”
M.R.E. 902(7). We acoept that this rule spedificdly only permits self-authentication of a
labd in order to demondrate the source of a product. This limit is reinforced by the
comment to the rule, whichdtesa precedent in which that wastheissue. M.R.E. 902(7)
amt., dting Curtiss Candy Co. v. Johnson, 163 Miss. 426, 141 So. 762 (1932).

As with the use of Rule 803(24) as the hearsay exception, we condude that a common
sense reeding of the authentication requirementsis thet labels on products of established
manufacturers who are engaging in nationwide digtribution and are subject to federd
regulation, are sHf-authenticating. The chain of custody of the bottles is not questioned.
Thereis no reason to suspect that the labd is not what it purportsto be, and noreasonto
bdieve that it was affixed by someone other than the Sated manufacturer. Thelabdswere
sdf-authenticating.

2004 WL 1244746, *5. We nead say no more then this excdlent discusson provide by the Court of

Appeds.
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Sxth Amendment right of confrontation
135. Burchfidd's belated objection to the use of the labds adso induded his demand to confront
witnesses agang him, as guaranteed by the Sixth Amendment to the United States Condtitution. Thisis
amatter of firg impressonin Missssppi. However, ather Sates have faced the question.
136. InHeuser, the defendant objected to the use of thelabds, daiming they were hearsay, and they
vidaed hisright to confront witnesses againg him. Heuser, 661 N.W.2d at 160-61. The lowa court
Sated

The Confrontation Clause of the United States Condtitution permits heersay evidence to
be admitted againg the defendant only wheretheevidencefalswithin arecognized hearsay
exception or paticularized guarantess of trusworthiness assure the rdiability of the
evidence Ohio v. Roberts, 448 U.S. 56, 66, 100 S.Ct. 2531, 2539, 65 L .Ed.2d 597,
608 (1980). These exceptions exig to accommodate "gtuaions whereit isimpossbleor
Impracticd to present an actud witness, yet the proffered necessary evidenceisinherently
trusworthy under thedrcumatances” 5 John Henry Wigmore, Evidence 88 1420, at 251
(rev. ed.1974).

661 N.W. 2d at 163.
137. Inevduaing the casebeforeit, the lowa Supreme Court evaduated cases from other jurisdictions,
then sated:

More recently, the Appelate Court of 1llinois addressed the very issuewe have beforeus.
See People v. Shevock, 335 IIl.LApp.3d 1031, 270 Ill.Dec. 390, 782 N.E.2d 949
(2003). Thecourt hdd thelabd sfrom Sudafed packegeswere admissble asan exception
to the hearsay rule. 1d. a 953-54. The court stated the label was required, subject to
pendty, under sate and federd law. 1 d. at 954. The court noted vidlations of the lllinois
Food, Drug and Cosmetic Act would result in crimind punishment and destruction of the
product. |d. Given the fact the Sudafed had been purchased by the defendant, it wasin
hispossession, and the contentsweerein theorigina package, the opportunity for tampering
or adulteration of the product wasreduced. I d. (ating In re T.D., 115 I1l.App.3d 872,
71 111.Dec. 20, 450 N.E.2d 455, 459 (1983)). These combined drcumstances mede the
labd admissblein spite of the hearsay rule. 1d.

661 N.W. 2d at 163.
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138.  The Appdlae Court of lllinois, Fourth Didtrict, faced and andyzed asmilar casein People v.
Shevock, 782 N.E.2d 949 (lll. App. Ct. 2003), inwhich it held

The confrontation dause of the United States and Illinois Condtitutions (U.S. Cond.,
amend. VI; lll. Congt.1970, art. 1, 88 8) permits heersay evidenceto beadmitted against
Oefendant only where the evidence fdls within a firmly rooted hearsay exception or
particularized guarantees of trusworthiness assure the rdiability of the evidence. People
v. McClanahan, 191 111.2d 127, 132, 246 |1.Dec. 97, 729 N.E.2d 470, 474 (2000),
ating Ohio v. Roberts, 448 U.S. 56, 66, 100 S.Ct. 2531, 2539, 65 L.Ed.2d 597, 608
(1980).

The issue of whether a labd on a box of over-the-counter medicine lising active
ingredients comes within an exception to the rule againg hearsay is a maiter of firg
impression. In support of itsargument the labd was admissble as evidence, the State has
cited an andogous case deding with the admisshility of the labd on a glue container to
prove it contained achemicd thatisahazardoussubsance InInre T.D., 115111, App.3d
872, 71 111.Dec. 20, 450 N.E.2d 455 (1983), the court found thecontainer did not fit the
bus nessrecords exception to the hearsay rule because no oneidentified thelabd, nor was
there testimony it was produced in theroutine course of business T.D., 11511, App.3d at
876, 450 N.E.2d a 457-58. However, the Second Didrict did find thelabel was properly
admisshble because it was sufficently rdligble and trusworthy to be consdered ahearsay
exception. T.D., 115 1. App.3d at 876, 71 111.Dec. 20, 450 N.E.2d a 458. Thelabd in
guestion was required on the glue container under both state and federd law, subject to
pendty, becausethe chemicd in question wasahazardous substance. Therefore, the court
concluded its trusworthiness was above suspicion and should bean exceptiontotherule
agang hearsay. T.D., 115 11l. App.3d a 876-77, 71 I11.Dec. 20, 450 N.E.2d a 458. The
arcumstances of the case, where the product had been purchased by the defendant and
wasinitsorigind package, reducing theopportunity for tampering or adulteration, together
with the satutory requirement that the product be labded, combined to make the labd
admissblein spite of the hearsay rule. T.D., 115 1ll.App.3d at 878, 71 Ill.Dec. 20, 450
N.E.2d at 459.

782 N.E.2d at 953-54.
139.  Wefind thereasoning of the lowaand lllinois courtsto be persuasve. Thecritica quesionisone
of trusworthiness and rdiability. Asdaed, theingredientslisted on labes of unopened, over-the-counter

medications are, as a generd propogtion, sufficently reigble to overcome the hearsay and Sixth
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Amendment objectionsin thiscase. The use of the labds to prove possesson of pseudoephedrine was
proper. Thus, thisassgnment of error has no merit.
140. BothHeuser and Shevock dteasauthority Ohiov. Roberts, 448 U.S. 56, 66, 100 S.Ct. 2531,
2539, 65 L.Ed.2d 597, 608 (1980) which has recently been overruled by Crawford v. Washington,
541U.S._ 124 S.Ct. 1354, 158 L.Ed.2d 177(2004). However, Crawford doesnot overruleH euser
or Shevock, nor doesit overrule the paint of law upon which we rest our decison.
1. InCrawford, the United States Supreme Court hed thet “ The Sixth Amendment’ s Confrontation
Clause providesthat, ‘[ijn dl arimind prosecutions, the accused shdl enjoy theright . . . to be confronted
with thewitnessesegaing him.” Crawford, 124 S.Ct. at 1359. The Supreme Court pointed out thet
Ohio v. Roberts hdd “that an unavailable witness s out-of-court Satement may be admitted so long as
it has adequate indicia of rdidbility -- i.e., fals within a ‘firmly rooted hearsay exception’ or bears
‘particularized guarantess of trusworthiness’ [Roberts], 448 U.S. a 66, 100 S.Ct. 2531." 124 S.Ct. a
1359. The Court gated thet the Confrontation Clause “ gpplies to ‘witnesses againg the accused’, id.
a 1364, and further gated that the principle behind the Clause was that “[t]estimonid Statements of
witnesses absent from trid [are admissble] only where the dedlarant is unavailable, and only where the
defendant hashad aprior opportunity to cross-examine” 1d. a 1369. TheCourt concludedthatRoberts
departed from that principle. 1 d.
2. The United States Supreme Court cond uded:
Where norHesimonid hearsay isa issue, it iswhally consgtent with the Framers design
to aford the Sates flexibility in their development of hearsay lav—as does Roberts, and
aswould an gpproach that exempted such datementsfrom Confrontation Clause scrutiny
dtogether.  Where tesimonid evidence is a issue, however, the Sxth Amendment
dema_nds_what the common law required: unavailability and aprior opportunity for cross
examination.
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Id. a 1374. Thus, the issue to be addressed is whether the label condtitutes “testimonia” or “non-
tesimonid” hearsay.
3. It seams dear to us that the author of the labd on the non-prescription, over-the-counter
medication a issue here, was not a “witness againg the accused.”  Thus, the Satements on the labds,
though hearsay, would neverthdessfdl within Crawford’s discusson of non-tesimonid hearsay.
144.  As such, this nontestimonid hearsay is exempt from the Confrontation Clause chdlenges and
under the facts and drcumatances of the case sub judice, fdls within the hearsay exception of M.RE.
803(17).

4. Maximum sentence
145.  FAndly, Burchfidd damsthetrid court ered in imposing the maximum santence of five yearsfor
conviction of afirg offender. The sentence waswithin the gatutory limit and, therefore, isnot an abuse of
discretion. Edwards v. State, 615 So. 2d 590, 597 (Miss 1993). Additiondly, we find the sentence
isnot grosdy disproportionate to the crime.
46. Theother assgnments of error are without merit for the reasons stated by the Court of Appedls.

CONCLUSION

147.  For these reasons, we afirm the judgments of the Courts of Appeds and the DeSoto County
Circuit Court.
8. CONVICTION OF POSSESSION OF OVER 250 DOSAGE UNITSOF
EPHEDRINE AND SENTENCE OF FIVE YEARS IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS AND FINE OF $1,000.00,

AFFIRMED.

SMITH, CJ., WALLER AND COBB, P.JJ., EASLEY, CARLSON AND
RANDOLPH, JJ., CONCUR. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.
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